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IN THE COURT OF THE CHIEF JUDICIAL 

MAGISTRATE 
TEZPUR. SONITPUR. 

 

Present:  Dr. M Baruah 

       Chief  Judicial Magistrate, 

               Sonitpur, Tezpur. 
 

G. R. Case No. 1791/2003 
U/s.  394 IPC 

 
 

State 

Vs 

1. Abul Hussain               2. Abdul Malek  
    S/o  Pir Mahmad,     S/o Whed Ali 

    Vill: Sialmari,      of Veluwata 

    PS Missamari      PS Rangapara 
         

                    3. Safiullah   4. Makbul Hssain 
         S/o Maher Ali       S/o Nur Islam 

                        Of Ward No.1 Rangapara    Vill: Sialmari, 
                        PS Missamari      PS Missamari 

                                                                       

Appearance: 

Counsel for the State        :   Sri N. Das.  

Counsel for the defense    :    Sri S. K. Sarma 

Charge framed  on           :   1-11-2010. 

Evidence recorded on       :   10-9-13, 30-10-13,11-12-13, 13-2-14. 

Argument heard on          :   5-1-2015. 

Judgment delivered on     :   4-2-2015. 

J U D G M E N T 

1.  The prosecution’s case in brief is that the informant 

Nabi Hussain filed an ejahar before the O/C, Missamari P.S.  on                  

14-12-03 stating that on 13-12-03 at about 5:30 p.m.  when he 
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was going to the house of his friend Abdul Jalil along with Abdul 

Malek, on the bank of western side of Gabharu River,  Abul Hussain 

and two other unknown persons being armed with khukuri pressed 

on his neck and assaulted him in presence of Abdul Malek. The 

accused persons also caused hurt with khukri and taken away 

Rs.30,050.00 (Rupees thirty thousand fifty) only from his pocket.    

2.  Upon receive of the ejahar the O/C, Missamari PS 

registered a case being Missamari P.S. case No. 59/03 and started 

investigation. After completion of investigation, police filed charge 

sheet against the accused Abul Hussain, Abdul Malek, Makbul 

Hussain and Safiullah u/s.394 IPC. 

3.  The accused persons appeared before the Court except 

accused Makbul Hussain and faced trial. During trial case against 

accused Makbul Hussain was filed and the case against accused 

Safiulla has abetted as he died.  

4.  Copy of the prosecution documents were furnished to 

the accused Abul Hussain and Abdul Malek. After hearing learned 

counsel for both sides,   charge U/s.394 of IPC was framed and its 

particulars were read over and explained to the accused persons. 

The accused persons pleaded not guilty and claimed to be tried. 

4.  Prosecution adduced evidence of six witnesses to prove 

this case.  After close of prosecution evidence statement of the 

accused persons recorded U/s.313 Cr.P.C.  The plea of the accused 

persons is total denial and adduced no evidence in their defence.  

5.   POINTS FOR DETERMINATION 

                  (i)     Whether the accused persons on 13-12-03 at about 

5:30 p.m. voluntarily caused hurt to Nabi Hussain 

in committing or in attempting to commit robbery 



3 

 

or were jointly concerned with any other person in 

doing so? 

  Heard argument of the learned counsel for the 

prosecution and the defense. Peruse the materials on record. 

 

6.  DECISION, DISCUSSION AND REASONS THEREOF 

   The informant Nabi Hussain deposed that he deals with 

business of selling cows. And on the day of occurrence he was 

coming from Nowgaon to Jalil’s house. When he reached Bhusuri 

Center, he met accused Malek who offered to have a cup of tea. 

They had tea and then both of them were going. On the bank of the 

river, Malek, Abul Hussain and Mokbul caught him and asked the 

amount of money he has. They assaulted him and snatched away 

Rs.30,000/- from the under pant pocket. He was lying there and 

some persons rescued him and took him to the house of Jalil. Next 

day he went to the Police out post and he was sent for medical 

examination.  

  PW-2 Abdul Jalil deposed that on the day of occurrence 

at about 5.00 pm he was at Borjali center. At about 5.30 pm to 

5.45 pm he heard people saying that there was dacoity. He went to 

the place of occurrence and saw Nabi Hussain at an injured stage. 

He saw the pant of Nabi Hussain torn and Nabi Hussain told him 

that Malek, Abul Hussain and Mokbul forcibly took Rs.30,000/- from 

him. He is a witness to the seizure of the torn cloth of Nabi Hussain 

by police. Ext-1 is the seizure list and Ext-1(1) is his signature.   

  PW-3 Abdul Sovan deposed that he was the VDP 

Secretary at that period and he was informed by the son of Abdul 

Jalil that dacoity was done on Nabi Hussain. He went to the 
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residence of Abdul Jalil and saw the cloths of Nabi Hussain torn. 

Nabi Hussain told him that accused Mokbul, Goni and Abdul Hussain 

had forcibly took Rs.30,000/- from him. Accused Malek was with 

him but he did not intervene to save him. The victim did not say 

that Malek had assaulted him.  

  PW-4 Azizul Haque S/O Abdul Jalil deposed that Nabi 

Hussain does business with his father. He heard from the villagers 

that dacoity occurred on Nabi Hussain. He saw shirts of Nabi 

Hussain torn. Three persons committed dacoity to Nabi Hussain. 

  PW-5 Sri Motilal Gowala deposed that he was a Nayak of 

VDP. Abdul Jalil called him and told him that some persons 

committed dacoity at the person coming to his residence and took 

Rs.30,000/-. He saw the cloths of the person torn. Police seized the 

torn cloths in his presence. Ext-1(2) is his signature.  

  PW-6 Md. Eusuf Ansari deposed that he heard about 

fight between Nabi Hussain and the accused persons. He is a 

witness to the seizure of cloth vide Ext-1.  

7.  Now scrutinizing the materials on record, I found that in 

the ejahar the informant stated that on the bank of western side of 

Gabharu River, Abul Hussain and two other unknown persons being 

armed with khukuri pressed on his neck and assaulted him in 

presence of Abdul Malek. PW-3 also stated that he was told by Nabi 

Hussain that accused Mokbul, Goni and Abdul Hussain had forcibly 

took Rs.30,000/- from him. Accused Malek was with him but he did 

not intervene to save him. The victim did not say that Malek had 

assaulted him. Whereas the PW-1 Nabi Hussain in his evidence 

stated that on the bank of the river, Malek, Abul Hussain and 

Mokbul caught him and asked the amount of money he has. They 

assaulted him and snatch away Rs.30,000/- from the under pant 



5 

 

pocket. I found contradiction about the involvement of Abdul Malek 

in this incident. In the ejahar the informant did not implicate Malek 

for the incident. The said fact has been stated by the PW-3. But the 

PW-1 and PW-2 in their evidence implicated Abdul Malek. I found 

that the evidence lay down by PW-1 and PW-2 implicating Abdul 

Malek is an afterthought incident and it is major contradiction. The 

other witnesses have not seen the occurrence. They only stated 

about the torn cloths of Nabi Hussain and its seizure by police. 

Prosecution failed to produce any witnesses who had taken Nabi 

Hussain to the residence of Abdul Jalil from the place of occurrence. 

There are no eye witnesses in this case. Though the prosecution did 

not examine the medical officer who examined Nabi Hussain, but 

the medical document does not show that Nabi Hussain sustained 

any grievous nature of injuries. Apart from the allegation that Nabi 

Hussain was robbed of Rs.30,000/- by the accused, the prosecution 

failed to prove the said fact beyond doubt. 

8.    O R D E R 

  Considering the facts and circumstances of this case, I 

found that the prosecution has failed to prove the case against the 

accused persons u/s 394 IPC beyond reasonable doubt. As a result 

the accused persons are acquitted and set at liberty. Their bail 

bonds stand cancelled.  

9.  The judgment is prepared and typed by me. 

10.  Set my hand and seal of this Court on this the 4th day 

of February, 2015. 

 

(Manash Baruah) 
   Chief Judicial Magistrate, 

         Sonitpur, Tezpur. 



6 

 

 

A P P E N D I X 

  

Prosecution witnesses 

1. P.W.1  : Md. Nabi Hussain. 

2. P.W.2 : Md. Abdul Jalil. 

3. P.W.3 : Md. Abdul Sovan 

4. P.W.4 : Md. Azizul Haque 

5. P.W.5 : Sri Motilal Gowala 

6. P.W.6 : Md. Yusuf Ansari 

Defence  witnesses 

Nil  

Document exhibited by the prosecution.  

1. Ext.1  : Seizure list.  

 

Documents exhibited by the defence.   

Nil.  

 

(Manash Baruah) 
   Chief Judicial Magistrate, 

         Sonitpur, Tezpur. 
 


